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Brian L. Buniva, Esq. 
Senior Counsel and Director, 

Environmental Health & Safety 
brian_buniva@sequa.com 

December 12,2012 

Ben Banipal, P.E. " 
Acting Associate Director 
Technical and Enforcement Branch (SF-T) 
Supeifimd Division 
United States Environmental Protection Agency, Region 6 
1445 Ross Avenue, Suite 1200 
Dallas, Texas 75202-2733 

Re: Delta Shipyard Superfimd Site, Hoimia, Terreboime Parish. Louisiana SSID No. 06GC 

Dear Mr. Banipal: 

This letter is in response to a CERCLA 104 (e) Information Request dated October 11, 
20̂ 12 and received in our offices on October 22, 2012. We appreciate the accommodation of Mr. 
Robert Wemer with EPA Region 6 granting our request for a brief extension of time in which to 
respond to this request. 

The request is addressed to the Chromalloy American Corporation (CAC) seeking 
responses and information in the possession of CAC related to the above referenced facility for 
activities, if any, conducted by CAC prior to 1986 related to the facility. As instructed we have 
printed the questions presented in Enclosure 3 and then provide our responses. 

Question # 1: Please identify the person(s) that answer the below questions on behalf of 
Chromalloy American Corporation (CAC—DE), a Delaware corporation. Please also include 
the person(s) contact information (address, phone number, e-mail address). 

Response # 1: The contact information of the persoii answering these questions is: 

Brian L. Bvmiva 
Senior Director Environmental Health & Safety and Senior Covmsel 

Sequa Corporation 
300 Blaisdell Road 

Orangeburg, Ne\y York 10962 
or 

Sequa Corporation 
707 E. Main Street, Suite 1450 

Richmond, Virginia 23219 - -
845-230-7374 (Direct Line) I 
804-873-0610 (Cell Phone) | 
Brian Buniva@sequa.com. 674784 

707E. Main street. Suite 1450, Rictimond,VA 23219 300 Blaisdell Road, Orangeburg, NY 10962 Ce///804.873.0610 Fax; 866.397.5091 sequa.C0m 

mailto:brian_buniva@sequa.com
mailto:Buniva@sequa.com
http://sequa.C0m
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Question # 2: Please identify the organizational relationship, if any between CAC - DE and the 
below listed corporate entities. 

A. Delta Iron Works, Inc., a Louisiana corporation, and/or 
B. Delta Iron Works, Inc. a Delaware corporation, recognized in Louisiana, and/or 
C. Chromalloy American Corporation, a Delaware corporation, recognized in Louisiana, 

and/or 
D. Chromalloy American Corporation, a Delaware corporation, recognized in Missouri, 

and/or 
E. CRO Acquisition Corp., a Delaware corporation, recognized in Louisiana, and/or 
F. CRO Acquisition Corp., a Delaware corporation, recognized in Missouri, and/or 
G. Chromalloy American Corporation, a Delaware corporation, recognized in Louisiana. 

Response # 2: 

A. Upon information and belief, sometime in the early 1970s Chromalloy American 
Corporation (CAC-DE) acquired Delta Iron Works, Inc., a Louisiana corporation. 

B. Upon information and belief. Delta Iron Works, Inc., a Delaware corporation, 
recognized in Louisiana, is the same entity as Delta Iron Works, Inc., a Louisiana 
corporation. 

C. Upon information and belief, Chromalloy American Corporation, a Delaware 
corporation, recognized in Louisiana, is the same entity as Chromalloy American 
Corporation, a Delaware corporation. 

D. Upon information and belief, Chromalloy American Corporation, a Delaware 
corporation, recognized in Missouri, is the same entity as Chromalloy American 
Corporation, a Delaware corporation. 

E. Upon information and belief, CRO Acquisition Corp., a Delaware corporation, 
recognized in Louisiana, was an acquisition vehicle by which Chromalloy American 
Corporation, a Delaware corporation, was merged into Sun Chemical Corporation in 
or around 1986. 

F. Upon information and belief, CRO Acquisition Corp., a Delaware corporation, 
recognized, in Missouri, was an acquisition vehicle by which Chromalloy American 
Corporation, a Delaware corporation, was merged into Sim Chemical Corporation in 
oraroimd 1986. 

G. Upon information and belief, Chromalloy American Corporation, a Delaware 
corporation, recognized in Louisiana, is the same entity as Chromalloy American 
Corporation, a Delaware corporation. 

Question # 3: Please provide copies of all documents available to CAC-DE that pertain to DS's 
boat and barge cleaning and repair facility at the Site. 

Response # 3: Enclosed please find a copy of the August 29, 1980 Purchase Agreement between 
Chromalloy American Corporation, a Delaware corporation ("Seller") and Delta Services, Inc., 
an unincorporated joint venture organized imder the laws of the State of Louisiana ("Buyer"). 
Included among the businesses sold under the Agreement was Delta Shipyard (DS). As reflected 
in Section 1 of the Purchase Agreement the assets conveyed to Delta Services, Inc. included "(i) 
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All books of accoimt, records, computer software pertaining to the internal financial programs of 
the Businesses, files, invoices, sales records, sales correspondence, price lists, office stationery, 
supplies, correspondence and memoranda, customer and supplier lists, engineering, production 
and other technical drawings, data, specifications and records of the Businesses; . . ." 
Accordingly, upon information and belief all records and docimients related to DS were 
transferred to the imincorporated joint venture known as Delta Services, Inc. in 1980. 

Question # 4: Please provide copies of all documents available to CAC-DE's corporate 
predecessor(s) that pertain to DS's boat and barge cleaning and repair facility at the Site. 

Response # 4: See Response to Question # 3, above. Accordingly, upon information and belief 
all records and documents related to DS were transferred to the unincorporated joint venture 
known as Delta Services, Inc. in 1980. 

Question # 5: Please identify the name(s) of CAC-DE's corporate predecessor(s) that owTied 
and/or operated the Site prior to 1986. 

Response # 5: Upon information and belief, CAC-DE has no information regarding whether or 
not any corporate predecessor(s) of CAC-DE owned and/or operated the Site prior to 1986. 
Upon information and belief CAC-DE did not own or operate the Site after 1980. 

Question # 6: Please provide copies of all recorded instruments, filed with the Terrebonne Parish 
Clerk, that document ownership of the Site by one or more of the corporate entities listed above 
in question 2. 

Response # 6: See Purchase Agreement produced in response to Question # 3, above. Upon 
information and belief we are not in possession of any recorded instruments filed with the 
Terreborme Parish Clerk that docimient ownership of the Site by one or more of the corporate 
entities liste above in question 2. 

Question # 7: From the corporate entities listed above in question 2, please provide copies of all 
contracts, agreements, and/or board of director meetings that pertain to ownership of the Site. 

Response # 7: See Purchase Agreement produced in response to Question # 3, above. Upon 
information and belief we are not in possession of any contracts, agreements, and/or board of 
director meetings that pertain to ownership of the Site. 

Question # 8: For the corporate entities listed above in question 2, please provide copies of all 
contracts, agreements, and/or board of director meetings that pertain to control, operation, and/or 
management of DS. 

Response # 8: See Purchase Agreement produced in response to Question # 3, above. Upon 
information and belief we are not in possession of any contracts, agreements, and/or board of 
director meetings that pertain to control, operation, and/or management of DS. 
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Question # 9: Please identify the names of all business entities to which DS had provided boat 
and barge cleaning and repair services at the Site. 

Response # 9: Upon information and belief DS did perform boat repair services for an entity 
known as Tidewater, Inc., believed to have been located in Louisiana. 

Question #10: Please provide copies of all documents in CAC-DE's possession that pertain to 
DS's receipt and/or handling of any hazardous substances at the Site. 

Response # 10: See response to Question 3 above. 

Question #11: Please provide copies of all documents in the possession of CAC-DE's corporate 
predecessor(s) that pertain to DS's receipt and/or handling of any hazardous substances at the 
Site. 
Response # 1 1 : See Response to Question # 3, above. Accordingly, upon information and 
belief all records and docimients related to DS were transferred to the unincorporated joint 
venture known as Delta Services, Inc. in 1980. 

We trust that these responses and attached documents adequately respond to your 
questions. 

Very truly yours. 

Brian L. Buniva 
Senior Director EH & S and Senior Counsel 

BLB/bb 
Enclosures 
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PURCHASE AGREEMENT 

This is an aqreement ("this Agreement") dated August 

2. I , 1980, between Delta Services Industries, an unincorpo

rated joint venture organized under the laws of the State of 

Louisiana, ("Buyer") and Chromalloy American Corporation, a 

Delaware corporation, ("Seller"). Both of the foregoing are 

sometimes collectively referred to in this Agreement as the 

"parties." 

Subject to the terms and conditions of this Agree

ment and the Schedules and Exhibits hereto. Buyer desires to 

purchase, and Seller desires to sell, certain of Seller's 

assets and Buyer desires to assume, and Seller desires to 

transfer, certain of Seller's liabilities and obligations. 

Therefore, the parties mutually agree to enter into 

this Agreement under the terms of which: 

Section 1. A. Basic Aqreement of Sale and Pur

chase. Subject to the terms and conditions contained in 

this Agreement, Seller shall sell, convey, transfer, assign, 

and deliver to Buyer, and Buyer shall purchase all of 

Seller's right, title and interest in and to the assets and 

property, real and personal, tangible and intangible, of 

every kind and description, wherever located and whether or 

not carried and reflected on the Interim Balance Sheet, as 

hereinafter defined, including all such assets and property 

acquired through the close of business on the Closing, as 

CAC00092 
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hereinafter defined, which are used in the conduct of or 

constitute a part of the businesses identified on Schedule 1A 

to this Agreement (each individually a "Business" or all 

collectively the "Businesses"), which assets and property 

constitute a part of the assets of Chromalloy Natural 

Resources Company, a division of Seller (the "Division"). 

The foregoing assets and property to be transferred to Buyer 

hereunder are hereinafter collectively referred to as the 

"Assets." 

The Assets shall include without limitation all of 

Seller's right, title and interest, as of the Closing Date, 

in and to the following: 

(a) As disclosed in Schedule 1A(a) attached 

hereto and made a part hereof: securities, invest

ments, accounts receivable (including all accounts 

receivable of Seller with respect to the Businesses 

transferred prior to the Closing Date, as hereinafter 

defined, to Chromalloy Finance Corporation, a 

wholly-owned subsidiary of Seller, (the "CPC Receiv

ables"), which receivables shall be retransferred to 

Seller for the account of the Businesses prior to 

the Closing Date for the purpose of assigning the 

same to Buyer at the Closing), notes, loans receiv

able and prepaid expenses. 

-2-

CAC00093 



9 # 

(b) As disclosed in Schedule 1A(b) attached 

hereto and made a part hereof: leasehold (whether as 

lessor or lessee) interests in real property. 

(c) As disclosed in Schedule 1A(c) attached 

hereto and made a part hereof: fee interests in real 

property. 

(d) As disclosed in Schedule 1A(d) attached 

hereto and made a part hereof: all other interests 

in land and leases (including options therefor and 

all gas, oil and mineral rights and royalties). 

(e) As disclosed in Schedule 1A(e) attached 

hereto and made a part hereof: permits and licenses, 

(whether as licensor or licensee). 

(f) As disclosed in Schedule 1A(f) attached 

hereto and made a part hereof: contracts (including 

conditional sales contracts), commitments, purchase 

and sale orders and options. 

(g) The right to receive mail and other com

munications and shipments of merchandise addressed 

to the Businesses or to Seller with respect to the 

Businesses. 

(h) As disclosed in Schedule lA(h) attached 

hereto and made a part hereof: patents, copyrights, 

trademar)cs and service marks (together with the 

-3-
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goodwill associated therewith), trade names and all 

licenses and rights thereto with respect to the 

Businesses. 

(i) All boo)cs of account, records, computer 

software pertaining to the internal financial 

programs of the Businesses, files, invoices, sales 

records, sales correspondence, price lists, office 

stationery, supplies, correspondence and memoranda, 

customer and supplier lists, engineering, production 

and other technical drawings, data, specifications 

and records of the Businesses; 

ira (j) All inventions, trade secrets, formulae, 

' technical processes and information, processing and 

testing techniques and procedures, operating proce

dures, all other intellectual property, all research 

data pertaining to any of the foregoing of Seller 

used with respect to the Businesses, all marketing 

and distribution information, techniques and proce

dures, all other business data and information of 

Seller used with respect to the Businesses and the 

writings and drawings in which any of the foregoing 

may be embodied. 

(k) As disclosed in Schedule 1A(k) attached 

hereto and made a part hereof: all inventories of 

-4-
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Seller used with respect to the Businesses of 

whatsoever kind and nature, wherever located. 

(1) As disclosed in Schedule IA(1) attached 

hereto and made a part hereof: machinery and equip

ment, computer hardware, marine vessels and equip

ment, vehicles and aircraft and aeronautical equip

ment, and all attachments and parts therefor, small 

tools, interests in fixtures, furnishings and 

improvements (whether fee or leasehold), factory 

equipment, factory automotive equipment and office 

furniture and equipment. 

(m) All rights with respect to the litigation 

set forth on Schedule 6(h) attached hereto and made 

a part hereof, including the right to select counsel 

and otherwise control such litigation. 

(n) As disclosed in Schedule 1A(n) attached 

hereto and made a part hereof: certain specified 

assets listed on the Division's administrative 

ledger and Seller's other ledgers. 

(o) Other than cash, any and all other assets 

that are reflected on the Final Balance Sheet, as 

such term is hereinafter defined. 

It is agreed that Seller will, subject to the terms and 

conditions of this Agreement, transfer and assign the Assets 

to Buyer; provided and except that all such transfers and 

-5-
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assignments shall be to the extent permitted by statute, 

regulation or the like. 

B. Excluded Assets. Anything in Section tA to the 

contrary notwithstanding, there shall be excluded from the 

assets, properties, rights and business to be transferred to 

the Buyer hereunder the following: 

(a) the rights of Seller under this Agreement; 

(b) any right to use directly or indirectly 

the name "Chromalloy" or "Chromalloy American" or 

any derivation or adaptation thereof; 

(c) all rights, properties or assets of 

Seller not used with respect to the Businesses or 

constituting a part thereof; 

(d) those assets of Seller disclosed in 

Schedule lB(d) attached hereto and made a part 

hereof; 

(e) any asset or property of Seller destroyed 

or damaged to such extent as to be substantially 

unusable in the conduct of the Businesses or which 

have been consumed, liquidated, sold or otherwise 

disposed of in the ordinary course of business 

through the Closing Date. 

C. Existence of Assets. It is understood and 

agreed that it is the intent of the parties that Buyer 

acquire all of the Assets as they exist on the date hereof 

(with such changes in such Assets as may be permitted 

J— 
L "'" t ^ 

CAC00097 



pursuant to t h i s Agreement between the d a t e hereof and the 

Closing) and t h a t the inc lus ion in Sect ion lA above of 

a c l a s s of a s s e t which does not e x i s t on the d a t e hereof 

(and does not come in to ex i s tence p r i o r to the Closing) 

does not c o n s t i t u t e any express or implied r e p r e s e n t a t i o n or 

warranty by S e l l e r with r e s pec t to such n o n - e x i s t e n t c l a s s 

of a s s e t . 

Sect ion 2 . In ter im Balance Shee t . 

. \ t tached h e r e t o and made a p a r t hereof as Schedule 2 

is the combined balance sheet showing the balance sheet 

a s s e t s and balance shee t l i a b i l i t i e s of the Businesses 

including c e r t a i n o ther a s s e t s of the Divis ion and S e l l e r 

as d i sc losed in Schedule lA(n] here to as of March 3 1 , 1980, 

and footnotes r e l a t e d t h e r e t o ( c o l l e c t i v e l y the " In t e r im 

Balance S h e e t " ) . Unless otherwise footnoted t h e r e i n or 

otherwise d i s c l o s e d in t h i s Agreement or on Exhibi t 4(e) 

h e r e t o , sa id I n t e r i m Balance Sheet has been prepared in a 

manner c o n s i s t e n t with the pas t p r a c t i c e s of the Businesses 

and in accordance with gene ra l l y accepted account ing p r i n 

c i p l e s . 

Sect ion 3 . Earnest Deposit and Closing Purchase P r i c e . 

cash depos i t of J H H H B B I H U H H I ^ 

Dol lars S ^ B H B H H p C t h e "Earnest Deposi t") has been 

paid t o S e l l e r on even da te he rewi th . Said Earnest 

Deposit s h a l l be held and appl ied by S e l l e r as 

; fo l lows: 

L / V 
CAC00098 
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(i) In the event the Closing does not for 

any reason whatsoever other than failure of 

Seller to fulfill its obligations under 

3(a)(ili), 4(c), a(b) and other than material 

failure of Seller to fulfill is obligations 

under Section 9 hereof, take place on or 

before September IS, 1980, Seller shall be 

to retain J f lHIHHIHiBHVBHMMMi 

Dollars Sfjjj^^BHP from the Earnest Deposit 

and shal l forthwith return to Buyer the 

remaining flBHHHHH^HHHBHHMIIV^ 

$f lHIHBiP of the Earnest Deposit, 

( i i ) In the event the Closing does take 

place on or before September IS, 1980, then 

said Earnest Deposit shall be credited to the 

Closing Purchase Price as set forth in Section 

3(b) here to . 

( i i i ) Upon the written request of any party 

providing financing as referred to in Section 

10(a) hereof a t any time and from time to time 

following the date hereof through September 

15, 1980, Sel ler and Buyer and the i r authorized 

of f icers , without further consideration, sha l l 

execute and deliver to the requesting party 

such further documents or instruments of 

assignment, t ransfer , conveyance, endorsement, 

- 8 -
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direction or authorization, and other documen

tation, as the requesting party may reasonably 

request in order to fulfill the purpose and 

intent of this Agreement, provided, however, 

that any of the foregoing must be consistent 

with the provisions of this Agreement the 

Schedules and Exhibits hereto, including 

without limitation any limitations contained 

in the representations, warranties and covenants 

hereunder. 

(iv) The retention by Seller of Two Hundred 

Fifty Thousand Dollars ($2SO,000.00) of the 

Earnst Deposit shall, because of the impossi

bility of determining actual damages, be 

deemed liquidated damages, not a penalty, and 

Sellers sole remedy, in the event the Closing 

does not take place as aforesaid, against 

Buyer, its coventureres, agents and employees. 

Seller shall have no liability to Buyer for 

failure to fulfill its obligations under 

Sections 8 and 9 hereof, in the event the 

Closing does not tcUce place as aforesaid, 

(b) The purchase price to be paid at Closing 

(the "Closing Purchase Price") shall be (i) $̂  

which is an amount equal to the Net Book Value (as 

such is defined in Schedule 3(b) attached hereto and 

-9-
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made a part hereof) shown on the Interim Balance 

Sheet plus (ii) a cash amount equal to the face 

value of all CPC Receivables to be retransferred to 

the Seller for the account of the Businesses prior 

to the Closing Date in the amount of ^ ^ H H H H H V 

and to be assigned to Buyer as provided in Section 

1A(a) hereof plus (iii) ^ • • • • • ^ Dollars 

( $ m i m m | | | | ^ less (Iv) the Earnest Deposit 

provided in Section 3(b) hereof. By way of illustra

tion Schedule 3(b) calculates the Closing Purchase 

Price. The final purchase price (the "Pinal Purchase 

Price") shall be determined pursuant to Section 4(d) 

hereof. 

(c) Payment. The Closing Purchase Price, 

less the Escrow Amount, as hereinafter defined In 

Section 13(c) hereof, shall be paid in cash by Buyer 

to Seller at the Closing, as defined in Section 4(b) 

hereof. Payment of the Closing Purchase Price, less 

the Escrow Amount, shall be made in the form of a 

single certified or official bank check or wire 

transfer drawn on immediately available funds 

payable to the order of Seller. Seller designates 

Account #10-3416-5 at First National Bank in St. 

Louis for deposit of said payment and appropriate 

receipt therefor. 

-10-
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Section 4. Closing Date; Closing; Transactions; 

•Adjustments to Closing Purchase Price. 

(a) Closing Date. The "Closing Date" shall 

be August 31, 1980, and upon the Closing, and 

except as otherwise specifically provided herein, 

said date shall be the effective date of all of the 

transactions contemplated herein. 

(b) Closing. The "Closing" shall take place 

on September 15, 1980 at 9:00 A.M., C.D.T. at the 

office of Chromalloy American Corporation, 120 South 

Central Avenue, St. Louis, Missouri 63105 (the 

"Closing"). 

"* (c) Closing Transactions. At the Closing, 

subject to the terms and conditions, representations 

and warranties set forth in this Agreement and 

according to the terms and conditions of the underly

ing agreements governing the use, sale or transfer 

of the Assets; 

(i) Seller will deliver, or cause to be 

delivered, to Buyer all bills of sale, acts of 

sale, assignments, and other documents and 

instruments executed on the date hereof in the 

form attached hereto and made a part hereof as 

Exhibits 4(c)(i)(1) through 4(c)(i)(5). 

(ii) Except as otherwise provided in 

this Agreement or the Schedules hereto. Seller 

-n-
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shall surrender possession of all the Assets 

and control of all the Businesses as of the 

close of business on the Closing to Buyer. 

(iii) Seller will deliver to Buyer com

plete and correct copies, certified by Seller's 

Secretary or Assistant Secretary, of Seller's 

corporate resolutions authorizing this Agree

ment and the transactions contemplated hereby. 

(iv) Seller will deliver to Buyer a 

favorable opinion of counsel for Seller, 

dated as of the Closing, substantially in 

the form of Exhibit 4(c)(iv) attached hereto 

and made a part hereof. 

(v) Buyer, Seller and the Escrow Agent, 

as hereinafter defined, will execute the 

Escrow Agreement substantially in the form 

attached hereto and made a part hereof as 

Exhibit 4(c)(v) (the "Escrow Agreement"). 

(vi) Buyer will pay to Seller the 

Closing Purchase Price, less the Escrow 

Amount, in the manner provided in Section 3(b) 

hereof. 

(vii) Buyer will deliver to Seller 

complete and correct copies of all documents 

and instruments authorizing the transactions 

contemplated hereby as may be reasonably 

requested by Seller. 

-12-
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(viii) Buyer will deposit the Escrow 

Amount with the Escrow Agent. 

(ix) Buyer will deliver to Seller a 

favorable opinion of counsel for Buyer, dated 

as of the Closing, and substantially in 

the form of Exhibit 4(c)(ix) attached hereto 

and made a part hereof. 

(X) Seller shall deliver to Buyer all 

assumption agreements, instruments and docu

ments pertaining to easements and rights of 

way, rights for construction of canal exten

sion, computer service agreement. Seller's 

right of first refusal pertaining to sale of 

certain real estate, guarantees, releases, 

transitional agreement, noncompetition agree

ment and all other documents, instruments and 

agreements executed on the date hereof in the 

form of Exhibits 4(c)(x)(1) through 4(c)(x)(15) 

attached hereto and made a part hereof, 

(d) Post Closing Adjustments and Final Purchase 

Price. The Closing Purchase Price shall, within 

ninety (90) days subsequent to the Closing Date, be 

adjusted as follows to determine the Final Purchase 

Price: 

Seller shall, within forty-five (45) days 

following the Closing Date, provide to Buyer a 

combined balance sheet showing the balance sheet 

-13-
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assets and balance sheet liabilities of the Busi

nesses including certain other assets of the 

Division and Seller as referred to in Section 

1(A)(n) with footnotes thereto prepared as of the 

close of business on the Closing Date (collectively 

the "Closing Date Balance Sheet") which shall be 

consistent with and prepared in the same form as the 

Interim Balance Sheet as provided in Section 2 

hereof except that the Closing Date Balance Sheet 

shall reflect the CFC Receivables retransferred as 

hereinabove provided. Buyer shall, at its sole cost 

and expense, engage the firm of Arthur Andersen 6 

Co. (or, if they are unavailable, such other national 

firm of independent certified public accountants as 

shall be selected by Buyer) (the "Buyer's Auditors") 

to examine the Closing Date Balance Sheet for the 

purpose of preparing a report (the "Accountant's 

Report") and an audit balance sheet with footnotes 

thereto prepared in the same form as the Closing 

Date Balance Sheet (collectively the "Audit Balance 

Sheet") for Buyer. Such examination of the Closing 

Date Balance Sheet shall be made in accordance with 

generally accepted auditing standards approved and 

adopted by the American Institute of Certified 

Public Accountants and accordingly shall include 

-14-
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such t e s t s of the accounting r eco rds and such o the r 

aud i t i ng procedures considered neces sa ry under the 

c i rcumstances by Buyer 's Aud i to r s . Such examination 

sha l l inc lude observat ion by Buyer ' s Auditors of a 

complete phys i ca l count of the Asse ts c o n s t i t u t i n g 

i nven to r i e s which physical count s h a l l be conducted 

by S e l l e r and s h a l l be completed as of the Closing 

Date. The Accountant ' s Report s h a l l inc lude the 

opinion of Buyer 's Auditors tha t the Closing Date 

Balance Sheet p re sen t s f a i r l y the balance shee t 

a s s e t s and the balance sheet l i a b i l i t i e s of the 

Bus inesses , as of the Closing Date , in conformity 

with g e n e r a l l y accepted account ing p r i n c i p l e s 

appl ied on a b a s i s c o n s i s t e n t with S e l l e r ' s pas t 

p r a c t i c e s except as provided in Exhib i t 4(e) here to 

or o therwise provided in t h i s Agreement. Upon 

completion of the Accountant 's Report , which s h a l l 

occur no l a t e r than eighty (80) days a f t e r the 

Closing Date , a copy thereof accompanied by the 

Audit Balance Sheet sha l l be furnished to each of 

the p a r t i e s . If the Audit Balance Sheet d i f f e r s 

from the Closing Date Balance Sheet , Buyer 's Auditors 

sha l l provide Se l l e r with a r e c o n c i l i a t i o n of said 

d i f f e r e n c e s with fu l l d e t a i l s exp la in ing the same. 

In the event of a d i spu te between Buyer and S e l l e r 

-15-
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relating to the Audit Balance Sheet and Closing Date 

Balance Sheet which can be resolved between Buyer 

and Seller within 10 days of receipt of said docu

ments, then the parties shall forthwith cause to 

be prepared a balance sheet with footnotes thereto 

reflecting such resolution (the"Resolution Balance 

Sheet"). In the event of a dispute between Buyer and 

Seller relating to the Audit Balance Sheet and 

Closing Date Balance Sheet which cannot be resolved 

between Buyer and Seller within 10 days of receipt 

of said documents, then the dispute shall be sub

mitted to an office of a national firm of independent 

certified public accountants (the "Arbitrators") 

selected jointly by Buyer's Auditors and Seller's 

independent auditors. The Arbitrators, at the joint 

expense of the parties, shall be jointly instructed 

to resolve the dispute within 30 days, and the 

Arbitrators shall be jointly instructed to prepare 

an arbitrator's balance sheet with footnotes thereto 

(collectively the "Arbitrator's Balance Sheet") 

which shall resolve all issues and shall be conclu

sive and binding upon the parties hereto. To the 

extent Seller and Buyer's Auditors shall agree with 

respect thereto, the physical count of the inventory 

as conducted by Seller and as observed and verified 

-16- r: 
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by Buyer's Auditors and the valuation of inventory 

at the lower of cost or market (as such term is 

defined in Schedule 4(e) attached hereto and made a 

part hereof) shall be final and binding on the 

parties hereto and that the Arbitrators shall be so 

instructed. Buyer shall instruct Buyer's Auditors 

that the working papers relating to the examination 

of the Closing Date Balance Sheet by Buyer's Auditors 

and the Audit Balance Sheet will be made available, 

upon request, for review, in the presence of a 

representative of each of the parties hereto or 

their auditors and a representative of the Arbitrators. 

Seller shall instruct its auditors and personnel 

I 
i that the working papers relating to the preparation 

of the Interim Balance Sheet and Closing Date 

Balance Sheet will be made available, upon request, 

for review, in the presence of a representative of 

each of the parties hereto or their auditors and a 

representative of the Arbitrators. The working 

papers relating to the review of the Closing Date 

Balance Sheet and the Audit Balance Sheet by the 

i Arbitrators, as a result of a dispute relating to 
i 

such documents, w i l l be made a v a i l a b l e , upon r e q u e s t , 

I for review, in t h e presence of a r e p r e s e n t a t i v e of 

the A r b i t r a t o r s , by r e p r e s e n t a t i v e s of the 
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parties or their auditors. Upon delivery of the 

Accountant's Report and the Audit Balance Sheet or, 

in the event of a dispute relating thereto, the 

Arbitrator's Balance Sheet upon the resolution of 

such dispute as provided herein, the Closing Purchase 

Price shall be adjusted to the Pinal Purchase Price 

in the following manner: 

The Closing Date Balance Sheet or if applicable, 

the Resolution Balance Sheet or, if necessary, 

the Arbitrator's Balance Sheet shall become the 

"Pinal Balance Sheet." Prom the Final Balance 

Sheet, the Final Purchase Price shall be 

determined. 

The Pinal Purchase Price shall be an amount 

equal to the Net Book Value (as such is 

defined in Schedule 3(b) attached hereto 

and made a part hereof) as shown on the Final 

Balance Sheet, which will exclude cash and 

include the CPC Receivables retransferred 

hereunder, plus the sum of flHI^BHHV 

Dollars ( $ ^ B i H B P ) . 

The Pinal Purchase Price shall be allocated as 

follows; (i) all assets and liabilities as recorded on the 

Pinal Balance Sheet shall be allocated their respective net 

book values and; (ii) the $ 4 H B ^ ^ H B V u n t included in the 
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Final Purchase Pr ice s h a l l be s p e c i f i c a l l y a l l o c a t e d to 

those a s s e t s in the amounts and as i nd ica t ed on Schedule 

4(d) a t t ached h e r e t o and made a p a r t hereof . The s p e c i f i c 

a l l o c a t i o n of the 9 ^ m i | y amount to sa id a s s e t s s h a l l be 

in add i t ion t o sa id a s s e t s ' r e spec t ive net book v a l u e s . 

Buyer and S e l l e r agree to main ta in t h e i r r e s p e c t i v e 

books and r e c o r d s and to f i l e r e t u r n s for f ede ra l and s t a t e 

income tax in a manner c o n s i s t e n t wi th the f i n a l a l l o c a t i o n 

of the purchase p r i c e which has been s e t for th in t h i s 

Agreement. 

If the F ina l Purchase Pr ice exceeds the sum of the 

Closing Purchase Pr ice p lus the Earnes t Deposi t , Buyer s h a l l 

u pay to S e l l e r a cash sum equal to the excess of the Final 

Purchase P r i ce over the Closing Purchase Pr ice p lus the 

Earnest Depos i t . If the Pinal Purchase Pr ice i s l e s s than 

the Closing Purchase P r i ce p lus the Earnes t Deposi t , S e l l e r 

s h a l l pay t o Buyer a cash sum equal t o the amount by which 

the Closing Purchase Pr ice p lus the Earnest Deposit exceeds 

the Pinal Purchase P r i c e . I n t e r e s t on the adjustment 

thereon s h a l l accrue from the Closing Date and s h a l l be paid 

to the appropiriate pa r ty a t a r a t e of twelve percen t (12%) 

per annum. 

Payment of the aforesa id adjustment and i n t e r e s t 

between Buyer and S e l l e r s h a l l be made not l a t e r than n ine ty 

(90) days from Closing Date and, if an A r b i t r a t o r i s u t i l i z e d 

' a s provided above, an add i t iona l t h i r t y (30) days w i l l be 

al lowed. 
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(e) J o i n t I n s t r u c t i o n s . With r e s p e c t to the p r o 

v i s i o n s of Sect ion 4(d) hereof . Buyer agrees to i n s t r u c t 

Buyer 's Auditors and Buyer and Se l l e r agree j o i n t l y to 

i n s t r u c t the A r b i t r a t o r s to be bound by and accep t any 

dev ia t ion from or except ion to g e n e r a l l y accepted account ing 

p r i n c i p l e s d i s c l o s e d on Exhibi t 4(e) a t tached h e r e t o and 

made a par t hereof and Buyer and S e l l e r agree to be bound by 

and accept any such dev ia t ion or excep t ion . 

Sect ion 5 . L i a b i l i t i e s Assumed. 

As fur ther cons ide ra t ion for the t r a n s f e r and s a l e 

of the Asse ts , Buyer ag rees , upon the c lose of bus ines s 

on the Closing but e f f e c t i v e as of the c lose of bus iness on 

the Closing Date , to assume, pay, perform and d i scha rge 

only the following d e b t s , l i a b i l i t i e s , commitments and 

ob l i ga t i ons of S e l l e r with respec t to the Bus inesses : 

( i ) l i a b i l i t i e s r e f l e c t e d on the P ina l 

Balance Shee t ; 

( i i ) l i a b i l i t i e s d i sc losed in any Schedule or 

Exhibit to t h i s Agreement; 

( i i i ) o b l i g a t i o n s accru ing , in accordance 

with g e n e r a l l y accepted accounting p r i n c i p l e s , 

before and a f t e r the Closing Date under the l e a s e s 

and o ther c o n t r a c t s of Se l l e r with r e s p e c t to the 

Businesses and a l l o ther ob l iga t ions of S e l l e r with 

respect to the Businesses under a l l e x i s t i n g uncom-
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ple ted s a l e c o n t r a c t s , purchase o r d e r s , m a t e r i a l s 

c o n t r a c t s , l i c e n s e s , vehic le and equipment l e a s e s o r 

o ther executory c o n t r a c t s or commitments, p a s t 

p r a c t i c e s , a r rangements , documents and ins t ruments 

made in the o rd ina ry course which are in force on 

the Closing Date, as d i s c lo sed and s e t fo r th in the 

Schedules h e r e t o ; 

( iv) a l l c l a i m s , o b l i g a t i o n s or l i a b i l i t i e s 

with r e spec t to the Businesses (whether fixed or 

con t ingen t , known or unknown and without regard to 

the adequacy of the reserves r e f l e c t e d in the Pina l 

Balance Sheet) r e l a t i n g or p e r t a i n i n g to or growing 

out of the ope ra t i ons of the Businesses a f t e r the 

Closing Date inc luding mat t e r s r e l a t i n g or p e r t a i n i n g 

to or growing out of a l l a c t s or omissions a f t e r the 

Closing Date, i nc lud ing , without l i m i t a t i o n of the 

foregoing, product warranty or l i a b i l i t y c l a i m s , 

f i n e s , assessments or p e n a l t i e s by any governmental 

agency or a u t h o r i t y for f a i l u r e to comply with 

app l icab le hea l th or s a f e ty r egu la t ions (such as 

EBOC, OSHA, and environmental r e g u l a t i o n s ) , c o n t r a c t 

or o ther c l a i m s . 

(v) l i a b i l i t i e s o r o ther ob l iga t ions wi th 

respect to the l i t i g a t i o n descr ibed in Schedule 6(h) 

to t h i s Agreement; 
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(vi) other debts, liabilities or obligations 

disclosed in Schedule 5(vi) attached hereto and made 

a part hereof. 

In the event of any dispute as to such liabilities assumed, 

the Pinal Balance Sheet, this Agreement, the Exhibits and 

the Schedules hereto shall govern and be binding on the 

parties . 

Section 6. Representations and Warranties of Seller. 

Seller represents and warrants the following: 

(a) Organization. Seller is a duly organized 

and validly existing corporation in good standing 

under the laws of the State of Delaware and, except 

as otherwise disclosed in Schedule 6(a) attached 

hereto and made a part hereof, has the legal and 

corporate power to own, operate and sell the Assets 

and is qualified to do business in those states 

where the operation of the Businesses requires such 

qualification. 

(b) Authorization. There is no provision in 

Seller's Restated Certificate of Incorporation or 

Bylaws which prohibits or limits its ability to 

consummate the transactions contemplated by this 

.Agreement, Except as otherwise disclosed in Sched

ule 6(b) attached hereto and made a part hereof. 

Seller has full legal right, power and authority to 

-22-

^ - - ^ 

CAC00113 



en te r i n t o t h i s Agreement and to consummate or cause 

to be consummated a l l of the t r a n s a c t i o n s and to 

f u l f i l l a l l of the o b l i g a t i o n s contemplated in t h i s 

Agreement. The execution and d e l i v e r y of t h i s 

Agreement and the due consummation by S e l l e r of the 

t r a n s a c t i o n s contemplated hereby have been duly 

au thor ized by the Board of D i r e c t o r s of S e l l e r and 

t h i s Aqreement c o n s t i t u t e s a v a l i d and binding 

agreement of S e l l e r enforceable in accordance with 

i t t e rms . 

(c) A s s e t s . Except as d i s c l o s e d t h e r e i n . 

Schedules l A ( a ) , lA(b) , l A ( c ) , l A ( d ) , lA(e ) , l A ( f ) , 

U ( h ) , lA(k) and 1A(1) desc r ibe a l l m a t e r i a l 

a s s e t s and p r o p e r t i e s of the Businesses in the 

c a t e g o r i e s s e t forth on s a i d Schedules as of the 

date he reof . Notwithstanding the foregoing , f a i l u r e 

by the S e l l e r to l i s t fu l ly dep rec i a t ed a s s e t s s h a l l 

not c o n s t i t u t e a breach of the foregoing r e p r e s e n t a 

t i o n . Except as s e t forth in Schedule 6(c) a t tached 

here to and made a p a r t hereof, S e l l e r has good and 

marketable t i t l e to a l l the A s s e t s , f ree and c l e a r 

of a l l l i e n s , encumbrances, or o the r r e s t r i c t i o n s 

o ther than such l i e n s , encumbrances, or o the r 

r e s t r i c t i o n s as do not m a t e r i a l l y d e t r a c t from the 

value or m a t e r i a l l y i n t e r f e r e with the p resen t 

- 2 3 -

CAC00114 



9 9 
use of the Assets. Except as disclosed in Schedule 

d(c) attached hereto and made a part hereof, since 

:4arch 31, 1980, there have been no acquisitions 

or dispositions of Assets except in the ordinary 

course of business and consistent with the past 

practices of the Businesses and none of the Assets 

have been materially damaged or destroyed as a 

result of fire or other casualty (whether or not 

covered by insurance), action by any governmental 

authority, labor disturbance, or act of nature or 

public enemy. 

(d) Liabilities. Except as disclosed in 

Schedule 6(d) attached hereto and made a part 

hereof, to the best knowledge and belief of Seller 

there is no basis for the assertion against Seller 

with respect to Businesses of any material liability, 

obligation, commitment, lien, encumbrance, or 

security interest which would adversely affect the 

value of the Assets taken as a whole. 

(e) State of Certain Assets. Except as 

disclosed in Schedule 6(e) attached hereto and made 

a part hereof, the plant, equipment, machinery and 

fixtures and other tangible personal property, other 

than inventory, which are included in the Assets 

and are used with respect to the Businesses or 
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c o n s t i t u t e a p a r t thereof , are in adequate o p e r a t i n g 

condi t ion and r e p a i r , o rd ina ry wear and t e a r excep ted , 

are adequate for the uses being made thereof and do 

not v i o l a t e in any ma te r i a l manner any a p p l i c a b l e 

zoning o rd inance , a d m i n i s t r a t i v e r e g u l a t i o n , r e s t r i c 

t ive covenant , or p rov is ion of law. 

(f) Condemnation; Rezoning. Except as 

d isc losed in Schedule 6( f ) a t tached he re to and made 

a p a r t hereof, none of the Assets i s the sub j ec t of 

any pending or to the knowledge of S e l l e r t h r ea t ened 

condemnation, eminent domain, rezoning or s i m i l a r 

proceeding. 

(g) I n v e n t o r i e s . Except as d i s c l o s e d in 

Schedule 6(g) a t tached h e r e t o and made a p a r t 

hereof, the i nven to r i e s of the Businesses taken 

as a whole: are good, merchantable and of a q u a l i t y 

and q u a n t i t y p r e s e n t l y usable or s a l a b l e in the 

ordinary course of the opera t ion of the Bus ines ses . 

(h) L i t i g a t i o n . Except as d i s c lo sed in 

Schedule 6(h) a t tached he re to and made a p a r t 

hereof, there are no a c t i o n s , s u i t s or p roceedings 

pending, or to the knowledge of Se l l e r t h r e a t e n e d , 

agains t S e l l e r with r e spec t to the Businesses 

before any c o u r t , admin i s t r a t i ve agency or o the r 

body. Except as d i sc losed in said Schedule 6 ( h ) , 
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S e l l e r , in i t s ope ra t i on of the Businesses , has 

not been charged wi th , nor to the knowledge of 

S e l l e r i s under i n v e s t i g a t i o n with respec t t o , any 

charge which has not been resolved concerning any 

v i o l a t i o n of any p rov i s ion of f e d e r a l , s t a t e , l o c a l 

or fo re ign law, or a d m i n i s t r a t i v e regu la t ions wi th 

respec t to the Assets o r the Businesses . Except as 

d i sc losed in said Schedule 6 ( h ) , no judgment, o r d e r , 

w r i t , i n j u n c t i o n , decree or assessment or o the r 

command of any cour t o r any f e d e r a l , s t a t e , munic ipa l , 

foreign or o ther governmental department , commission, 

board, bureau, agency or i n s t r u m e n t a l i t y m a t e r i a l l y 

and a d v e r s e l y a f f ec t i ng the Assets or the Businesses 

has been entered and served upon S e l l e r with r e s p e c t 

to the Businesses which i s p r e s e n t l y in e f f e c t . 

Except as d i sc losed in sa id Schedule 6(h) there i s 

no a c t i o n , proceeding, or i n v e s t i g a t i o n pending or 

to the knowledge of S e l l e r th rea tened which cha l l enges 

the v a l i d i t y of t h i s Agreement o r the t r a n s a c t i o n s 

contemplated by t h i s Agreement, or otherwise seeks 

to p reven t o r has the e f f e c t of preventing the 

consummation of sa id t r a n s a c t i o n s . 

( I ) Government Regu la t ion . Except as o t h e r 

wise d i s c l o s e d in Schedule 6(1) at tached he re to and 

made a p a r t hereof. S e l l e r has received no o ra l or 
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w r i t t e n no t i ce of any ma te r i a l f a i l u r e of any of the 

Businesses to comply with any s t a t u t e , law, o rd inance , 

r u l e , r e g u l a t i o n , or order ( i nc lud ing , without 

L imi t a t i on , any wage and p r i ce g u i d e l i n e s ) of any 

f e d e r a l , s t a t e , municipal , or o ther governmental 

<jnit, depar tment , commission, txiard, bureau, agency, 

or i n s t r u m e n t a l i t y , i nc lud ing , but not l imi ted t o , 

the Occupat ional Safety and Health Admin is t ra t ion , 

Environmental Pro tec t ion Agency or any o the r a n t i 

p o l l u t i o n or environmental agency, and the Consumer 

Product Safety Commission, except no t i ce s of such 

f a i l u r e s which have s ince been remedied to the 

s a t i s f a c t i o n of the sender t he reo f . Except as 

d i s c lo sed in Schedule 6 ( 1 ) , S e l l e r possesses 

a l l l i c e n s e s , pe rmi t s , c e r t i f i c a t e s of occupancy and 

o the r a u t h o r i z a t i o n s which are ma te r i a l t o the 

conduct of the Businesses; provided, however, t h a t 

S e l l e r makes no r ep re sen t a t i on or warranty with 

r e spec t to Buyer 's a b i l i t y to obta in such l i c e n s e s , 

p e r m i t s , c e r t i f i c a t e s of occupancy or other au thor 

i z a t i o n s which are not ass ignable by S e l l e r . 

( j ) Con t rac t s , Leases and Other Agreements. 

Except as o therwise d i sc losed in Schedule 6 ( j ) 

a t t ached he re to and made a p a r t hereof, there are 

no d e f a u l t s by any party under any l e a s e , c o n t r a c t . 
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note, indenture, or loan agreement, or any other 

agreement or arrangement, which defaults either 

alone or in the aggregate have or will have a 

material adverse effect on the Assets or the conduct 

of the Businesses. Except as otherwise disclosed in 

Schedule 6(j) attached hereto and made a part 

hereof, all of the same are in full force and 

effect, and neither the execution of this Agreement 

nor the consummation of any transaction contemplated 

by this Agreement will result in any breach or 

violation of, acceleration of the maturity of, or 

constitute a default under, any lease, contract, 

note, indenture, loan agreement, or other agreement 

or arrangement which either alone or in the aggregate 

would have a material adverse effect on the Assets 

or the conduct of the Businesses. 

Except as disclosed in Schedule 6(j) attached 

hereto and made a part hereof, none of the provi

sions of the leases, contracts or other agreements 

or arrangements constituting part of the Assets 

either (i) requires by its terms that any party 

other than Seller consent to the assignment or 

transfer thereof to Buyer pursuant hereto or (ii) 

prohibits by its terms any such transfer or assign

ment . 
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(k) Employees. Except as d i s c l o s e d in 

Schedule 6(k) a t t ached he re to and made a p a r t 

hereof. S e l l e r , with r e s pec t to employees of the 

Businesses , does not have any employment or c o n s u l t 

ing agreement (o the r than those terminable a t w i l l 

upon payment of no more than one month's compensa

t i o n ) , c o l l e c t i v e barga in ing aqreement or o ther 

con t rac t with a labor union or o ther labor or 

•jmpLoyee g roup , or any execut ive or employees' 

compensation, l i f e insurance , d i s a b i l i t y , medical or 

other employee b e n e f i t plan or agreement with 

respect to the Bus inesses , including any pens ion , 

stock purchase , s tock o p t i o n , t»nus o r sav ings plan 

or agreement. S e l l e r has not received w r i t t e n or 

o ther formal no t i ce t h a t any of the employees of the 

Businesses is the subjec t of any labor o r g a n i z a t i o n 

e f f o r t . 

Except as o therwise d i sc losed in Schedule 6(k) 

a t tached he re to and made a p a r t hereof: (a) S e l l e r 

with r e spec t to the Businesses i s in ma t e r i a l 

oompliance with a l l f e d e r a l , s t a t e and loca l laws, 

ru les and r e g u l a t i o n s r e spec t ing employment and 

employment p r a c t i c e s , terms and condi t ions of 

employment and wages and hours ( i nc lud ing , without 

l i m i t a t i o n , the Employee Retirement Income Secur i ty 
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.Act of 1974); (b) t he re is no unfa i r labor p r a c t i c e 

complaint aga ins t S e l l e r with respec t to the 

employees of the Businesses pending before the 

Mational Labor Re la t ions Board or other agency; (c) 

there is no labor s t r i k e , ma te r i a l d i s p u t e , slowdown 

or stoppage pending a g a i n s t Se l l e r with r e s p e c t 

to the Businesses; (d) no formal ac t ion concerning 

r ep resen ta t ion is pending r e spec t ing the employees 

of the Businesses ; (e) no gr ievance which might have 

a ma te r i a l adverse e f f e c t on the Businesses nor any 

a r b i t r a t i o n proceeding i s pending; (f) S e l l e r i s 

not r e s t r i c t e d by any agreement from r e l o c a t i n g or 

closing any ope ra t ions of the Businesses . 

Se l l e r does not have and has never had a 

pension plan r e l a t i n g to any of the Bus inesses . 

(1) Purchase and Sa les Orders . Except as 

otherwise d i sc losed in Schedule 6(1) a t tached h e r e t o 

and made a p a r t hereof . S e l l e r with r e spec t to 

the Businesses has not entered i n t o any m a t e r i a l 

unf i l l ed purchase o rde r s or ma te r i a l purchase 

commitments which are in excess of the normal 

requirements of the Bus inesses , which are e x c e s s i v e 

jia to p r i c e , or which r e q u i r e tha t payment be made 

therefore r ega rd le s s of whether or not d e l i v e r y i s 

ever made or tendered of the items which are s u b j e c t 
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of the purchase order or commitment. Except as 

otherwise disclosed in said Schedule 6(1), Seller 

has not with respect to the Businesses entered 

Into any material unfilled sales orders or sales 

commitments other than in the ordinary course of 

business and other than at normal and competitive 

prices. Except as otherwise disclosed in said 

Schedule 6(1), Seller has not entered into any 

material requirement or material consignment con

tracts with respect to the Businesses either as a 

buyer or seller other than in the ordinary course. 

(.Ti) Insurance. Seller will continue all 

of its insurance applicable to the Businesses under 

its existing master insurance policies in full 

force and effect until the Closing and will not, 

until the Closing, cancel such Insurance. 

(n) Patents, Copyrights, Trademarks, Service 

Marks and Trade Names. Seller owns, is the assignee 

of, or to the extent disclosed in Schedule 6(n) 

attached hereto and made a part hereof, has made 

applications for the patents, copyrights, trademarks, 

service marks and trade names or licenses used in 

connection with the Businesses and listed in Schedule 

6(n), and, except as set forth in Schedule 6(n) 

hereof, the conduct of the Businesses as now oper-

-31-

CAC00122 



9 9 

L 

ated does not c o n f l i c t with or i n f r i n g e upon v a l i d 

p a t e n t s , c o p y r i g h t s , t rademarks , s e r v i c e marks o r 

trade names, or l i censes or r i g h t s to the foregoing, 

of o t h e r s . 

(o) F inanc ia l S ta tements . Attached h e r e t o as 

Schedule 6(0) and made a p a r t hereof a re copies of 

unaudited f i nanc i a l s ta tements c o n s i s t i n g of balance 

sheets as of December 31, 1977, December 3 1 , 1973 

and December 31 , 1979 and s ta tements of income and 

footnotes t h e r e t o of the Businesses for the p a s t 

three ca lendar years ending December 31 , 1979. Such 

unaudited f inanc ia l s ta tements of the Bus inesses , 

( i ) were prepared on the b a s i s desc r ibed in the 

footnotes t h e r e t o from the books and records of the 

Businesses for sa id three (3) ca lendar y e a r s , ( i i ) 

r e f l e c t the r e s u l t s of o p e r a t i o n s of the Businesses 

for the r e spec t i ve per iods covered thereby and, 

( i i i ) were included in S e l l e r ' s conso l ida t ed f inan

c i a l s t a t e m e n t s . 

(p) In ter im Balance Shee t . Schedule 2 

a t tached he re to and made a p a r t hereof i s the 

Inter im Balance Sheet prepared from the books and 

records of the Businesses, the Divis ion and S e l l e r . 

Except as d i sc losed in t h i s Agreement, sa id In ter im 

Balance Sheet p resen ts f a i r l y the balance sheet 
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a s s e t s and balance sheet l i a b i l i t i e s of the Busi

nesses as of March 31, 1980, in conformity with 

genera l ly accepted accounting p r i n c i p l e s , except as 

d i sc losed in the footnotes t h e r e t o and Exhib i t 4 ( e ) , 

appl ied on a b a s i s c o n s i s t e n t with S e l l e r ' s pas t 

p r a c t i c e s except as noted t h e r e i n . 

(q) Customers, Supp l i e r s and Opera t ions . 

Except as d i s c l o s e d in Schedule 6(q) a t tached he re to 

and made a p a r t hereof, no purchase or s a l e order or 

con t rac t of S e l l e r with r e spec t to the Businesses 

w i l l , according t o the records and information 

a v a i l a b l e to S e l l e r , r e s u l t in a m a t e r i a l loss to 

the Bus ines se s . Except as d i s c lo sed in said Schedule 

6 (q ) , s ince January 1, 1980, the re has not been any 

mate r i a l adverse change in the bus ines s r e l a t i o n s h i p 

of the Businesses with any major customer or major 

supp l i e r of the Businesses nor has there been any 

mate r i a l adverse change in the a s s e t s , bus ines s , 

r e s u l t s of o p e r a t i o n s , f i n a n c i a l c o n d i t i o n , or the 

manner of conducting the bus iness of any of the 

Businesses o t h e r than changes in the ord inary course 

which have not had a ma te r i a l adverse e f fec t on any 

cne or more of the Businesses or t h e i r r e spec t ive 

r e s u l t s of o p e r a t i o n s , a s s e t s , or f i n a n c i a l cond i t i on . 

( r ) Loans to or from Employees; Increases in 

Compensation. Except as d i s c lo sed in Schedule 6( r ) 
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attached hereto and made a part hereof, there are no 

amounts in excess of $1,000.00 owing to Seller from 

any of the employees of the Businesses or co any of 

such employees from Seller, and such amounts do not 

exceed 9 25,000.00 in the aggregate. Except as 

disclosed in said Schedule 6(r), since January 1, 

1980, there has been no general increase in the wage 

rates of employees of the Businesses or in the 

compensation of management thereof, other than 

increases consistent with voluntary wage and price 

guidelines. 

(s) No Subsidiaries; Location of Assets; No 

Consents of Foreign Governments. Except as disclosed 

in Schedule 6(s) attached hereto and made a part 

hereof. Seller has no subsidiaries and no partnership 

or joint venture interest relating to the Businesses, 

and all of the Assets are located within the United 

States. Except as disclosed in said Schedule 6(s) 

no consent of any foreign government shall be 

required for the consummation of the transactions 

contemplated by this Agreement. 

(t) Energy. Except as disclosed in Schedule 

6(t) attached hereto and made a part hereof, no 

source of energy or utility service utilized in the 

operation of the Businesses has in the past five 
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years c u r t a i l e d the supply of energy, and S e l l e r has 

received no ora l or w r i t t e n no t i ce tha t any supply 

of energy of the Businesses may in the future be 

c u r t a i l e d . Except as d i s c l o s e d in sa id Schedule 

6 ( t ) , none of the Businesses i s subjec t to nor has 

received o ra l or w r i t t e n no t i c e t h a t i t may be 

sub jec t t o , a l lo tment of energy or u t i l i t y s e r v i c e s , 

and S e l l e r has received no o ra l or w r i t t e n no t ice 

of any future al lotment of energy or u t i l i t y s e r v i c e s . 

(u) Hazardous Waste. Except as d i sc losed in 

Schedule 6(u) a t tached h e r e t o and made a p a r t 

hereof , none of the Businesses genera tes a "hazardous 

waste" as that term i s de f ined in r egu la t ions of the 

Environmental P ro tec t ion Agency published In the 

Federal Reg i s t e r , Vol. 45, No. 98, Monday, May 19, 

1980. 

(v) Accounts and Notes Receivable . Except as 

d i s c lo sed in Schedule 6(v) a t tached he re to and made 

a p a r t hereof, the accounts r ece ivab le and notes 

r ece ivab le t rans fe r red pursuan t to t h i s Agreement 

have a r i s e n in the o rd ina ry course of the ope ra t i on 

of the Businesses , and S e l l e r has not received 

w r i t t e n not ice t ha t the same are sub jec t to any 

ma te r i a l o f f se t o r d e f e n s e . 
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(w) Product Liability. Schedule 6(w) attached 

hereto and made a part hereof contains a list of 

all outstanding material claims with respect to the 

furnishing of goods or services and all recall 

programs of any and all products of the Businesses 

which are underway or pending by the Businesses. 

(x) Books of Account. Except as disclosed in 

Schedule 6(x) attached hereto and made a part 

hereof, since January 1, 1980, there has been no 

significant change in the accounting methods or 

practices of Seller with respect to or affecting the 

Businesses or any material change in the depreciation 

or amortization policies of the Businesses. 

(y) Ordinary Course of Businesses. Except as 

disclosed in Schedule 6(y) attached hereto and made 

a part hereof, since January 1, 1980 the Businesses 

have been operated in the ordinary course consistent 

with past practices. 

(z) Capital Expenditures. Except as disclosed 

in Schedule 6(z) attached hereto and made a part 

hereof. Seller has no obligations, commitments or 

final plans to make capital expenditures relating to 

the Businesses which individually or in the aggregate 

exceeds $100,000.00. 
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(aa) Retail Stores. Except as disclosed in 

Schedule 6(aa) attached hereto and made a part 

hereof. Seller has not entered into any commitment 

or agreement and has no plan for the expansion or 

closing of any of the existing retail stores of the 

Businesses or to open any new retail stores in 

connection with the Businesses. 

(bb) Prepaid Expenses. Except as disclosed in 

Schedule 6{bb) attached hereto and made a part 

hereof, the prepaid expenses shown on the Interim 

Balance Sheet are ordinary and standard types of 

prepaid items. Except as disclosed in said Schedule 

6(bb), to the knowledge of Seller, no prepaid expenses 

shown on said balance sheet are subject to material 

setoff or counterclaim and all prepaid expenses 

shown on said balance sheet were incurred in the 

normal and ordinary course of business of the 

Businesses. 

(cc) Material Omissions. Independent of 

and in addition to the foregoing representations and 

warranties contained in this Section 6, Seller makes 

the following representation and warranties: 

Neither this Agreement nor the Schedules nor 

Exhibits hereto nor any statement, list, certificate 

or other information furnished or to be furnished by 
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Seller to Buyer in connection with this Agreement or 

any of the transactions contemplated hereby contains 

an untrue statement of a material fact or omits to 

state a material fact necessary to make the state

ments contained herein or therein not misleading. 

(dd) Disclosure. Any list, statement, 

document or any information set forth in, referenced 

to or attached to any Schedule or Exhibit delivered 

pursuant to any provision of this Agreement shall be 

deemed to constitute disclosure for purposes of any 

other Schedule or Exhibit required to be delivered 

pursuant to any other provision of this Agreement. 

(ee) Survival. The representations and 

warranties of Seller contained herein shall survive 

the Closing, however, it is acknowledged and agreed 

that Seller shall, from and after the date hereof, 

have no duty to update any of the disclosures 

contained in any of the Schedules to this Agreement. 

Section 7. Representations and Warranties of Buyer 

and Co-Venturers. 

A. Buyer. Buyer hereby represents and warrants the 

following: 

(a) Organization. Buyer is duly organized 

and validly existing joint venture in good standing 

under the laws of the State of Louisiana and has all 
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legal power to own, operate and purchase the Assets 

and to carry on the business of the Businesses and 

to assume, pay, perform and discharge all the debts, 

obligations and liabilities assumed hereunder. 

(b) Authorization. There is no provision in 

the Joint Venture Agreement nor any other agreement 

of Buyer which prohibits or limits its ability to 

consummate the transactions contemplated by this 

Agreement, and Buyer has full legal right, power and 

authority to enter into this Agreement and to 

consummmate or cause to be consummated all of the 

transactions and fulfill all of the obligations 

contemplated in this Agreement. This Agreement 

constitutes a valid and binding agreement of Buyer 

enforceable in accordance with its terms. 

(c) Litigation. Buyer has no knowledge of 

any action, proceeding, or investigation pending or 

threatened which questions the validity of this 

Agreement or the transactions contemplated by this 

Agreement or otherwise seeks to prevent or have the 

effect of preventing the consummation of said 

transactions. 

(d) Material Omissions. Independent of and 

in addition to the foregoing representations and 

warranties contained in this Section 7, Buyer makes 

the following representation and warranties: 
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Neither this Agreement nor any statement, 

list, certificate or other information furnished or 

to be furnished by Buyer to Seller in connection 

with this Agreement or any of the transactions 

contemplated hereby contains an untrue statement of 

material fact or omits to state a material fact 

necessary to make the statements contained herein or 

therein not misleading. 

(e) Independent Investigation. Buyer acknowl

edges that, in the determination to purchase from 

Seller the Assets, Buyer through its representatives 

has made its own independent investigation as to the 

affairs, obligations and condition (financial and 

otherwise) of the Businesses but Seller agrees that 

said investigation shall in no way vitiate the 

representations and warranties made by Seller in 

this Agreement. Further, Buyer confirms that except 

for those representations and warranties set forth 

in this Agreement no representations and warranties 

relating to the affairs or condition of the Busi

nesses (of any kind or nature, legal, financial, or 

otherwise) have been made by Seller or anyone acting 

on its behalf. 

(f) Survival. The representations and 

warranties of Buyer contained herein shall survive 

the Closing. 
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(g) Co-Venturers. Buyer has delivered 

herewith to Seller as Exhibits 7(g)(1) and 7(g)(2) 

attached hereto and made a part hereof duly executed 

representation and warranty letters from Buyers' 

Co-Venturers. 

Section 8. Undertakings. 

(a) Filings. Seller and Buyer have heretofore 

filed all information, documents and forms required 

or permitted to be filed pursuant to the provisions 

of Section 7A of the Clayton Act (15 U.S.C. Section 

18a) and the rules issued by the Federal Trade 

Commission pursuant to said Section 7A (including 

requests for early termination). 

(b) Audit Assistance. Seller and Buyer, each 

at its own expense, agree to make available their 

respective employees at all reasonable times to act 

at the request of Seller, Buyer's Auditors and the 

Arbitrators, if necessary, so as to assist them in 

preparing for and performing the audits in connection 

with the. Closing Date Balance Sheet, the Accountant's 

Report and the Audit Balance Sheet and, if necessary, 

the Arbitrators Balance Sheet, including, without 

limitation, any physical count of inventory, prepara

tion of schedules of assets, liabilities and the 

like as may be reasonably required. 
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(c) Obtaining Permits, Licenses and Other 

Authorizations. Seller agrees to cooperate with 

Buyer in obtaining all permits, licenses and other 

governmental and official authorizations necessary 

for the use and occupancy of the Assets and the 

continuation of the activity of the Businesses as 

presently conducted. Buyer shall pay its costs in 

connection with obtaining the foregoing. 

(d) Sales and Transfer Taxes. Each of the 

parties agree to pay to the extent imposed on 

it by law, all sales taxes and transfer taxes 

incurred as a result of the consummation of the 

transactions contemplated by this Agreement. 

(e) Payment of Bonuses and Vacation Pay. 

Buyer agrees to pay following the Closing, when 

due under the relevant documents and in accordance 

with past practices, all employee bonuses, holiday 

and vacation pay relating to the Businesses incurred 

prior to the Closing Date. 

(f) Claims Regarding Inventories and Other 

Assets. Seller agrees to assign and subrogate to 

Buyer (as of the Closing Date) all of Seller's 

assignable rights in connection with the Businesses, 

including, without limitation, any claims or rights 

against suppliers and others with respect to the 

quality of inventories and other items to be pur-
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chased by Buyer pursuant to this Agreement. Seller 

agrees to cooperate with Buyer and execute any 

documents necessary for Buyer to pursue such claims 

against suppliers and others that may arise in the 

future. To the extent that they are assignable by 

their respective terms or as otherwise provided by 

law. Seller agrees to assign to Buyer at the Closing 

all warranties and guaranties of whatever nature 

applicable to the Assets and all components thereof. 

(g) Consents. Seller agrees to use its best 

efforts to obtain, and deliver to Buyer, all consents 

listed in Schedule 6(j) hereto. This Agreement 

shall not constitute an agreement to assign any 

contract, license, lease, commitment or other 

arrangement if an attempted assignment would consti

tute a breach thereof; provided, however, that 

nothing in this sentence shall relieve Seller of the 

duty of using its best efforts to obtain consents 

and, upon obtaining the same, executing and deliver

ing all assignments required by this Agreement and 

the Schedules and Exhibits thereto. If any consents 

from third parties shall not have been obtained and 

delivered to Buyer on or before the Closing Date, 

Seller agrees to continue to use its best efforts 
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after the Closing Date to obtain such consents and 

to cooperate with Buyer in any reasonable arrangement 

requested by Buyer designed to provide for Buyer the 

benefit of any Asset, the consent to the transfer of 

which has not been obtained, all at the cost and 

expense of Seller. In the event Buyer shall request 

that Seller undertake enforcement proceedings with 

respect to any such arrangement, such enforcement 

proceedings shall be at the cost and expense and for 

the account of Buyer. 

Section 9. Certain Agreements of Seller; Conduct of 

Businesses Prior to Closing. Seller agrees that: 

(a) Access. Subject to the provisions of the 

Confidentiality Agreement attached hereto and made a 

part hereof as Schedule 9(a), Seller shall allow, 

with respect to each of the Businesses, at all 

reasonable times (including such times as physical 

inventory is conducted). Buyer's employees, attorneys, 

accountants, and other authorized representatives, 

as well as representatives of Buyer's lenders, free 

and full access to the plants, property, books, 

records (including insurance records), documents, 

title policies, abstracts, surveys, legal opinions 

relating to title and correspondence, and all of the 

workpapers and other business documents relating to 
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each of the Businesses in the possession of Seller 

(including the right of Buyer to make copies at 

Buyer's expense) and shall require Seller's officers 

and employees to cooperate fully with such persons 

in their use and examination thereof, in order that 

3uyer and Buyer's lenders will have full opportunity 

to make such investigation as it may desire of the 

assets, business, operations, prospects and financial 

statements of the Businesses and the validity and 

accuracy of all warranties and representations made 

by Seller hereunder. 

(b) Repair and Maintain. From the date of 

this Agreement through the Closing, Seller shall 

maintain the Assets in adequate operating condition 

and repair. 

(c) Conduct of Businesses. From the date of 

this Agreement through the Closing, Seller shall 

continue to conduct each of the Businesses in the 

ordinary course consistent with past practices; 

provided, however, that Seller shall not take any 

action which will cause any material adverse change 

in the Assets, business, results of operations, 

prospects, financial condition or liabilities, other 

than changes in the ordinary course, of each of the 

Businesses, and Seller shall not take any actions 
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during such period, with respect to the Businesses, 

which will: 

(i) mortgage, pledge, or subject to any 

lien, encumbrance, or security interest, any 

of the Assets, exclusive of liens, encumbrances, 

and security interests arising as a matter of 

law in the ordinary course of business; 

(ii) incur any obligation or liability 

(absolute or contingent), or make any commit

ment with respect to any new contracts, other 

than liabilities, obligations, and commitments 

incurred in the ordinary course of business 

and consistent with Seller's past practices; 

(iii) with respect to Delta Fabrication 

Division, incur any obligation or liability 

(absolute or contingent), or make any other 

commitment, whether or not in the ordinary 

course of business, with respect to new 

contracts other than time and material con

tracts, in excess of Two Hundred Thousand 

Dollars ($200,000) without the prior notifica

tion to Buyer; 

(iv) except in accordance with past 

practice, delay the payment of any accrued 

expenses or accounts payable; 
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(V) sell, lease, assign, transfer, 

convey, endorse, or dispose of any accounts 

receivable or any of the other Assets except 

in the ordinary course of business and con

sistent with past practices. 

(d) Continuation of Businesses. From the 

date of this Agreement through the Closing, Seller 

will use reasonable efforts to keep the business and 

organization of the Businesses intact, to continue 

the services of its present officers and employees 

and to preserve for Buyer Seller's relationship with 

the suppliers, customers and others having business 

with the Businesses. 

(e) No Loans or Advances. Seller shall, with 

respect to the Businesses, refrain from making or 

agreeing to make any loan or advance (other than 

credit extended in the usual and ordinary course of 

business and consistent with Seller's past practices) 

or acquiring or agreeing to acquire the capital 

shares, securities and obligations of any person. 

(f) No Increases in Compensation. Seller 

shall, with respect to the Businesses, refrain from 

granting, or agreeing to grant, any increase in the 

salary, compensation or retirement or fringe benefits 
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of any of its officers, employees or agents other 

than pursuant to existing agreements or policies as 

disclosed in Schedule 6(k) attached hereto and made 

a part hereof and those in keeping with past practice 

or custom as disclosed in Schedule 6(k) attached 

hereto and made a part hereof. 

Section 10. Conditions to Buyer's Obligation to 

Close. The obligations of Buyer under this Agreement are 

subject to the satisfaction prior to or at Closing 

the following condition precedent: 

On or before the Closing Buyer shall have received 

the proceeds of the financing described in Schedule 

10 attached hereto and made apart hereof necessary 

for Buyer to remit to Seller the Closing Purchase 

Price. 

Section 11. Conditions to Seller's Obligation to 

Close. The obligations of Seller under this Agreement are 

subject to the satisfaction prior to or at the Closing of 

the following condition precedent: 

Seller shall have received the Closing Purchase 

Price in the amount and manner set forth in Section 

3(b) hereof. 

Section 12. Interim Period. The following shall 

apply with respect to the interim period between the 

Closing Date and the Closing: 
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(a) Cash Adjustment. An adjustment with 

respect to the cash accounts of Seller shall be made 

in accordance with the provisions of Exhibit 12(a) 

attached hereto and made a part hereof. 

(b) Interest. Interest shall be paid to 

Seller by Buyer and computed at the rate of 12% per 

annum on the Closing Purchase Price for the period 

of time from the Closing Date to the Closing (the 

"Interim Period"). Said interest shall be paid not 

later than 90 days after the Closing Date. 

(c) Financing. Buyer will use its best 

efforts to obtain the financing necessary to fulfill 

its obligation to deliver the Closing Purchase Price 

and in connection therewith will from and after the 

Closing Date provide Seller such status reports and 

other information as reasonably requested by Seller. 

(d) Insurance. As an accommodation to Buyer 

in connection with the transactions contemplated by 

this Agreement, Seller agrees to continue with 

respect to the Businesses, from the Closing Date 

through the Closing Seller's insurance applicable to 

the Businesses under its master insurance policies. 

In connection with the foregoing Buyer shall after 

the Closing, when requested by Seller, reimburse 

Seller for all costs and expenses incurred by Seller 

with respect to the foregoing including without 
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limitation costs of premiums and any and all retroac

tive premium adjustments resulting from such contin

uation of coverages. 

All insurance proceeds with respect to occurrences 

after the Closing Date and through the Closing 

shall, after the Closing, be paid to Buyer by Seller 

or directly by the insurers and Seller shall cooperate 

with Buyer in directing the adjustment of any such 

loss. 

Buyer agrees that Seller shall have no liability 

whatsoever to Buyer, with respect to either self 

insured losses or deductibles with respect to the 

aforementioned coverage. 

Section 13. Indemnification. 

(a) Indemnification by Seller. Seller agrees 

to indemnify Buyer, its directors, officers, share

holders and their respective agents against, and 

hold each and every one of the foregoing harmless 

from, any and all damages, losses, claims, liabilities, 

demands, charges, suits, penalties, costs or expenses, 

whether accrued, absolute, contingent or otherwise 

(including court costs and attorneys' fees) which 

any of the foregoing may incur or to which any of 

the foregoing may be subjected, arising out of or 

otherwise based upon this Agreement, the Schedules 

or Exhibits hereto as follows: 
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(i) any misrepresentation or breach of 

warranty by Seller or any breach or default of 

Seller of or under any of the covenants or 

other provisions of this Agreement, including, 

without limitation, any documents, certificates, 

schedules or exhibits given or delivered to 

Buyer by or on behalf of Seller pursuant to 

this Agreement, or resulting from any omission 

in any of the foregoing of information 

necessary to make the same not misleading; 

(ii) all debts, liabilities, obligations, 

and commitments of, or claims against. Seller 

which are not expressly assumed by Buyer 

pursuant to this Agreement or the Schedules or 

Exhibits hereto; 

(iii) any product liability claim with 

respect to the Businesses resulting from an 

injury occurring on or prior to the Closing, 

regardless of when the claim for said injury 

is made; 

(iv) failure of Seller to comply with 

any bulk transfer law, bulk transfer tax law 

or similar statute of any state or jurisdiction 

in connection with the transactions contemplated 

by this Agreement, if any; 
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(v) any federal, state, local or foreign 

tax liens upon any property or assets of Buyer 

arising out of any act or omission of Seller, 

whether or not in connection with the Busi

nesses. 

(b) Indemnification by Buyer. Buyer agrees 

to indemnify Seller, its directors, officers, share

holders and their respective agents against, and hold 

each and every one of the foregoing harmless from, 

any and all damages, losses, claims, liabilities, 

demands, charges, suits, penalties, costs or expenses, 

whether accrued, absolute, contingent or otherwise 

(including court costs and attorneys' fees) which any 

of the foregoing may incur or to which any of the 

foregoing may be subjected, arising out of or other

wise based upon this Agreement or the Schedules or 

Exhibits hereto as follows: 

(i) any misrepresentation or breach of 

warranty by Buyer or any breach or default of 

Buyer of or under any of the covenants or other 

provisions of this Agreement, including, without 

limitation, any documents, certificates, sched

ules or exhibits given or delivered to Buyer by 

or on behalf of Buyer pursuant to this Agreement, 

or resulting from any omission in any of the 

foregoing of information necessary to make the 

same not misleading; 

-52-

CAC00143 



• 9 

(ii) all debts, liabilities, obligations, 

commitments of, and claims against Seller, 

assumed by Buyer under this Agreement or the 

Schedules or Exhibits hereto; 

(iii) any product liability claim with 

respect to the Businesses resulting from an 

injury occurring after the Closing, regardless 

of when the product or service was performed, 

manufactured, sold or delivered; 

(iv) any claim for repair or replacement 

under product or service warranties with respect 

to products or services performed, manufactured, 

sold or delivered by the Businesses prior to or 

after the Closing Date. 

(c) Escrow Amount. At Closing, ^MHIIBHIV 

ttollars ( $ O T H B H I 9 ) (the "Escrow Amount") shall 

be deposited by Buyer with First National Bank in 

St. Louis (the "Escrow Agent") in escrow, for 

disposition pursuant to the provisions of this 

Agreement and the Escrow Agreement. 

(d) Limitations. The maximum liability of 

Seller for all indemnification claims or rights 

vested in Buyer shall be limited to Five Million 

Dollars ($5,000,000.00) except in the case of actual 

fraud where Buyer shall have all rights and remedies 
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.is are provided by law. Any amounts which are 

ultimately delivered to Buyer shall be treated as a 

proportionate reduction in the allocation set forth 

on Schedule 4(d). 

Anything in this Agreement to the contrary 

notwithstanding, the duty and obligation of any 

party hereto to indemnify the other ("the Indemnified 

Party") shall be limited to the net amount of any 

damages, losses, liabilities, costs and expenses 

actually paid or suffered by the Indemnified Party 

as a result of any breach of any warranty or 

representation, covenant or indemnification obliga

tion by the other party contained in this Agreement. 

In determining the net amount of such damages, 

losses, liabilities, costs or expenses for which 

indemnification is required hereunder, the gross 

amount of such damages, losses, liabilities, costs 

or expenses shall be reduced by the aggregate value 

of any money or other assets, properties and rights 

(including without limitation, proceeds of insurance, 

related claims, crossclaims, counterclaims and the 

like. Federal or State income or franchise tax 

benefits), realized or to be realized by the Indem

nified Party in connection therewith. 
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Buyer shall make no claim for indemnification 

hereunder unless and until the aggregate of all such 

claims exceeds One Hundred Thousand Dollars ($100,000.00) 

To the extent that Seller shall be liable to Buyer 

for indemnification hereunder, such liability shall 

only be with respect to the amount of such liability 

which exceeds One Hundred Thousand Dollars ($100,000.00). 

Except in the case of (i) claims asserted by 

third parties (in which event the limitation shall 

be the applicable statute of limitations provided by 

law, plus twenty (20) days, but in no event beyond 

five years from the date hereof), (ii) actual fraud 

or (iii) claims under Sections 13(a)(iii) and 

)3{a){v) hereof, the obligations provided for 

hereunder shall be limited to claims asserted by 

Buyer within a period ending March 31, 1984. After 

said date. Buyer shall not assert any claim against 

Seller under this Agreement or otherwise with 

respect to the consummation of the transactions 

contemplated by this Agreement, except in the 

aforesaid cases. 

Section 14. Further Assurances; Access to Records, 

(a) Further Assurances. Upon the request of 

either Buyer or Seller ("Requesting Party") at any 

time and from time to time following the Closing, 
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the other party and its authorized officers, without 

further consideration, shall execute and deliver to 

the requesting party such further documents or 

instruments of assignment, transfer, conveyance, 

endorsement, direction, or authorization as the 

Requesting Party may reasonably request in order to 

fulfill the purpose and intent of this Agreement. 

(b) Access to Records. At any time and from 

time to time following the Closing, Seller and 

Buyer shall allow employees, attorneys, accountants, 

and other authorized representatives of Seller and 

Buyer reasonable access during reasonable business 

hours (including the right to make copies at the 

copying party's expense) to books, records, documents, 

and correspondence, and all of the workpapers and 

other documents relating to the Assets or the 

Businesses which remain in the possession of Seller 

or Buyer for such use as may be appropriate or 

necessary in connection with any settlement, or 

disposition, or resolution of any tax or other claim 

asserted or reasonably anticipated to be asserted 

against Seller or Buyer, or for any other proper 

corporate use or purpose of Seller or Buyer. 

Section 15. Notices. Any notice or other communica

tion required or permitted by this Agreement to t>e given to 
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any of the parties shall be in writing and shall be deemed 

to have been given on the date when such communication is 

personally delivered, or deposited in the United States 

mail, registered, postage prepaid, and addressed: 

(a) in the case of Buyer, to: 

Delta Services Industries 
501 Roussell Street 
Houma, Louisiana 70360 

Attn: Kenneth Watkins, Esq. 

Lewis, Rice, Tucker, Allen and Chubb 
oil Olive Street, Suite 1400 
St. Louis, Missouri 63101 

Attn: John M. Drescher, Jr., Esq. 

Barrett Smith Schapiro Simon & 
Armstrong 

26 Broadway 
New York, New York 10004 

Attn: Randall D. Holmes, Esq. 

Sage Gray Todd & Sims 
140 Broadway 
New York, Mew York 10005 

Attn: Arthur M. Borden, Esq. 

(b) in the case of Seller, to: 

Chromalloy American Corporation 
120 South Central Avenue 
Clayton, Missouri 63105 

Attn: Thomas E. Monroe 

-57-

CAC00148 



with copies to: 

Chromalloy American Corporation 
120 South Central Avenue 
Clayton, Missouri 63105 

Attn: John J. Dowling III, Esq. 

or, in any case, to such other address as shall be designated 

by notice. 

Section 16. Termination. Notwithstanding the 

approval of this Agreement and of all the transactions con

templated by this Agreement by Seller and Buyer, this Agree

ment may be terminated prior to the Closing at the election 

of either Buyer or Seller without liability to it if any 

governmental proceeding is commenced which is directed 

against the consummation of any of the transactions contem

plated by this Agreement and provided further that this 

Agreement shall at the election of Seller, within its sole 

discretion, and without liability to Buyer, be terminated if 

for any reason whatsoever. Buyer does not remit on or before 

September 15, 1980 to Seller the Closing Purchase Price in 

the amount and manner set forth in Section 3(b) hereof. 

Section 17. Expenses. Each party shall pay all the 

costs and expenses incurred by it (including, but not 

limited to, any fees due to its accountants and attorneys), 

in connection with this Agreement and the transactions 

contemplated by this Agreement and neither shall be liable 

to the other for such costs and expenses, whether or not the 
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sale and purchase under this Agreement is closed; provided, 

however, that fifty percent (50%) of the fees of the Arbitra

tors, if they shall serve under Section 4(d) hereof, shall be 

paid by each of Seller and Buyer and provided further that 

fifty percent (50%) of the fees of any surveyors for all 

surveys undertaken in connection with this Agreement shall 

be paid by each of Seller and Buyer. Title insurance 

expenses shall be paid by Buyer. 

Section 18. General Provisions. 

(a) Headings. The underlined section and 

paragraph headings used in this Agreement are for 

convenient reference only and are not intended to 

modify any provision of this Agreement. 

(b) Binding Effect and Non-Assiqnability. 

This Agreement shall be binding upon and inure to 

the benefit of the parties hereto and their respec

tive successors and assigns, except that this 

Agreement and any rights hereunder may not be 

assigned or transferred by any of the parties to 

this Agreement prior to the date of payment of the 

Final Purchase Price. 

(c) Applicable Law. Except to the extent 

that any Agreement attached as an Exhibit hereto by 

reason of the subject matter thereof is required to 
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be governed, interpreted and construed in accordance 

with the laws of the State of Louisiana, this 

Agreement and all Agreements attached as Exhibits 

hereto shall be governed, interpreted, and construed 

in accordance with the laws of the State of Missouri 

and any applicable federal law. 

(d) Final Aqreement; Amendments. This 

Agreement and the Schedules and Exhibits hereto 

represent the entire Agreement, with respect to its 

subject matter, among the patties, and any other 

understandings or agreements, oral or written, 

between them concerning the same subject matter are 

fully merged into this Agreement and are thus 

extinguished. This Agreement may not be amended, 

terminated or modified orally or by course of 

conduct, but only by an agreement in writing duly 

executed by all the parties hereto; provided, 

however, that nothing herein shall restrict the 

right of Buyer or Seller to terminate this Agreement 

pursuant to the provisions of Sections 10, 11 and 16 

hereof. 

(e) Counterparts. This Agreement may be 

executed in any number of counterparts, each of 

which, when fully and properly executed, shall be 

deemed to be an original. 
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(f) Press Releases and Public Statements. 

It is understood that neither Buyer nor Seller wall 

make any public disclosure or publicity release 

pertaining to the subject matter of this Agreement 

without the consent of the other party; provided, 

however, that such consent shall not be unreasonably 

withheld. 

(g) Broker's Fee. Each party hereto agrees 

to indemnify the other against any claim for any 

broker's or finder's fee arising out of such 

party's actions. 

(h) No Third Party Beneficiary. Nothing 

contained in this Agreement shall be construed to 

create any right in or benefit for any person not a 

party to this Agreement; provided, however, the 

foregoing shall not vitiate the rights and obliga

tions of each of the parties hereto to the other 

party. 

IN WITNESS WHEREOF, the parties hereto have executed 

this Agreement as of the day and year first above written. 

ATTEST: 

/ r ^ ' i ' T ' ^ ' ^ i ^Sedyfetary 

CHROMALLOY AMERICAN CORPORATION 

3y : 

T i t l e fcacgcu;TtVTs 0 u i 6 KggS't><=7M^ 

SELLER 
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DELTA SERVICES INDUSTRIES 
An Unincorporated Joint Venture 

By ijRANlTE CAPITAi CORP. ,̂  
Joint Ventur^j^^ / , ' ' 

ATTEST: By '̂ ^ (̂ •r-.-U- ^T^^ , 

/(̂  A J ^ rl_j:^ci^^ Title 
T 

li<\S T~ Secretary 
' / ) 

L-tfr-^c-c:S>< 

By DELTA SEVICES, INC. 
Joint Venturer 

J-. 'T^ iJ. 

T i t l e r /i^^^'_ L.Jr 
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. SCHEDOLS lA 

.1ST OF BUSINESSES TO BE SOLD 

Chrcmallcy Pipe and Steel 

Delta Construction 

Delta Fabrication 

Delta Safety and Supply 

Delta Shipyeurd 

Heldenbrand 
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AGREEMENT OF _5ALE 

'•)F 

CHROMALLOy NATUUAL RESOURCES COMPAWY 

TO 

DELTA SERVICES INPUSTBTES 

Dated: August 29, )9flO 

1. Letter of Intent - Chromalloy American Corporation and 
Harold S. lieneen, Ua J. ilecnier and Leon H. Toups-
Exhibit A thereto. iConfident lality Agreement) 

2. Letter of Intent - Midland Resources, inc. and Delta 

Services, Inc. 

). Divestiture Resume 

4 . .-Solomon B r o t h e r s F.>irn<>ss Op in ion 

5. J o i n t v/onture Agreement 

S. Purchase Ai^reement dated Auqust 29, I9HI}. 

7. .schedules to the Purchase Agreement 

7.1 Schedule lA - List of Businesses to be Sold 

Book^ 

7.2 Schedule- IA(a) - Securities, Investments, 
Accounts Receivables, Notes and 
loan Receivables and Prepaid Expenses 

7.3 Schedule lAIbl Leasehold Interest in Real 
Property 

7.4 Schedule lA(cl - Pee Interest in Real 
Proper ty 

7.5 Schedule 1A(d) - All other Interests in Land fc 
Leases (Includinq Options Therefor 
and all Gas, Oil & Hineral Riqhcs 
i Royalties) 

7.6 Schedule IA(e) Permits and Licenses 

7.7 Schedule 1A(f) - Contracts (Including) Conditional 
Sales Contracts), Committmencs. 
Purchase aiiJ SaJ« Orders and 
opt ions 

7.9 .<;cheduie 1A(h) - Patents, Copyrights, Traderaar)cs 
and Service Harks 

7.9 Schedule IA()(I - inventories 

7.10 Sche<lule lAIII - Hachinery i £ijuipinent. Computer 
Hardware, Marine Vessels i 
Equipment, Vehicles 4 AirccdCc 
s. Aeronautical Equipment, l all 
Attachments ana Pacts therefor, 
Small Tools, Interests in Fixtures, 
Furnishings t Iiiiprov«B«nts (Whether 
Fee or Leasehold), Factory 
Equipment, Factory Automotive 
Equipment and Office Furniture ( 
Equipment. 
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7.11 Schedule lA(nl 

7.1.; Schedule lB(d) 

7 1 3 Schedule 2 

Certain Assets Listed on Chromalloy 
Njtur.̂ l Kesovirces Company's 
Administrative Ledger 

Excluded Assets 

Combined Interim Balance .Sheet 
iated J/31/80 

7.14 Schedule 3in( - Net Book Vjlue Definition 

7.15 Schedule 4(d) 

7.lo Schedule 5(vi( 

7.17 Schedule 6(j) -

7.19 Schedule 6(b) -

7.19 Schedule 6(cl -

7.20 Schedule b(d) -

7.21 Schedule 6(e) -

7.22 Schedule 6(f) -

7.23 Schedule 6(g) -

7.24 Schedule 6(h) -

7.25 Schedule 6(i) 

7.26 Schedule 6(j) 

7.2 7 Schedule 6 (Ic) 

7.28 Schedule 6(1) 

7.29 Schedule 6(n) 

7.}0 Schedule 6(n) 

7.31 Schedule 6(q) 

7.32 Schedule 6(r) 

7.3 3 Schedule 6(s) 

7.34 schedule 6(t) 

7.35 .Schedule 6lu) 

7.J6 Schedule 6(v) 

- Allocation of Purchase Price 

- Liabilitie:> Assumed 

Org.mizat ioi> nmi Oual i f i cat ion 

AiiLhori zar, ion 

Title to Assets .Sold 

Liens, Encuinl.runces, i, Security 
Interests 

- Condi t ion o t Asr ie t i 

- Condemnation & Rezoning 

- Oua l i t y of I n v e n t o r i e s 

- L i t i g a t i o n 

- Compliance w i t h Law 

- Defau l ts under C o n t r a c t s , Leases fc 
other Aqrf;emencs fc Consents 

- Employment C o n t r a c t s , Consul t ing 
Agreements, C o l l e c t i v e Bargaining 
Agreements 

- Purchase i. Sales Orders/Consignments 

- Patents, Copy r i g l i t s , Trademaclts, 
Service Marlis t Trade Names 

- F inanc ia l .<;tat»ments - 12/31/79 6 
12,''3I/73 I. ^ year P r o f i t b Loss 

- Loss Con t rac ts , Business Re la t ionsh ips 

* Loans tu Eiiiployces k Increases in 
CompensAt jon 

- Subs id ia r i es , Locat ion of Assets, 
Consents of Fore ign Govermaents 

- Curtailment of U t i l i t i e s k Energy 

- Hazardous Waste 

- Of fset k Defense r e l a t i n g to Accounts 
Receivable & Notes Receivable 
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7.37 Schedule 6(w) - List of Outstanding Product/Service 
Claims I, Recalls 

'̂ .38 Schedule 6(x) - Change in Accounting Methods 

7.39 Schedule b(y) - Ordinary Course of Business 

T.40 Schedule 6(z) - Capital Expenditures in Excess of 
SI 00,000 

7.41 Schedule 6(aa) - Expansion of Closing of Retail Stares 

'.42 Si-hedule 6(bh) - Prepai.l E«|)en3f»s 

•=.43 Schedule 9(a) - Confidentiality Agreement 

7.44 Schedule 10 - Buyer's Financing 

8. Addendum to Purchase Agreement Schedules 

9. Exhibits to the Purchase Agreement 

9.1 Exhibit 4(c)(i)(n - Noncompetition Agreement 

'».2 Exhibit 4(r)(il(2) - Oi)l of Sale 

9.3 Exhibit 4(c)(i)(3) - Act of Sale - Yard t 

9.4 Exhibit 4(c)(i)(4) - Act of Sale - Duson 

9.5 Exhibit 4(c)(i)(5) - Vessel Enrollments 

9.6 Exhibit 4(c)(iv) - Opinions of Counsel for 
Chromalloy 

9.7 Exhibit 4(c)(v) - Escrow Agreement 

9.8 Exhibit 4(c)(ix) - Opinions of Counsel for DSI 

9.') Exhibit 4(c)(x)(l) - Utility Easement Agreement 

9.10 Exhibit 4(c)(xl(2) - Servitude of Way for Private 

Roads 

9.11 Exhibit 4(c)(x)(3) - Drainage Servitude Agreement 

9.12 Exhibit 4(c)(x)(4) - Agreement Granting Right of 

F'rst Refusal to Purchase 

9.11 Exhibit 4(c) (X) (5) - Joint Use of Company Canal 

9.14 Exhibit 4(c)(x)(6) - Joint Use of Radio Tower 

9.15 Exhibit 4(c)(xl(7) - Sewerage Easenene 

*.16 Exhibit 4(c)(x)(8) - Joint Use of Parking Lot 
Faci1 ities 

9.17 Exhibit 4(c)(X)(9) - Noncompetition Agreement 

5.18 Exhibit 4(c)(x)(10) - Computer Service Agceeaent 
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10. 

1 1 . 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

9.19 Exhibit 4(c)(x)(ll) - Assignment i, Assumption 
Agreement 

9.20 Exhibit 4(c)(x|(12) - Railroad Spur Line Agreement 

9.21 Exhibit 4(c)(x)(l3) - Transitional Agreement 

9.22 Exhibit 4(cl(x)(14) - Delta Services, Inc. Non-
Competition Letter t Schedule 
1 thereto 

9.23 Exhibit 4(c)(x)(l5) - Agreement Concerning Realty 

9.24 Exhibit 4(e) - Joint Instructions 

9.25 Exhibit 7(q)( 1 ) 

9.26 Exhibit 7(g)(2) 

9.27 Exhibit 12(a) 

- Co-V<?nturers, Representations t 
Warrant ies 

- Cri-V?nr.urers, Representations t 
'/larrant ies 

- Cash Account Adjustment 

noncompetition Agreement - Chromalloy American Corporation 

Rill CJC Sale 

Act of Sale - Yard ) 

Act of Sale - Duson 

Vessel Enrollments (14) 

Opinion of Counsel for Chromalloy American Corporation 

Opinion of Counsel for Buyer: 

J. Opinion of Counsel - Lewis, Rice, Tucker, Allen 
dnd Chubb, for Delta Services Industries. 

b. opinion of Counsel - Watkins, Walker & Prejeant. 
for Delta Services Industries. 

c. Opinion of Counsel - Lewis, Rice, Tucker, Allen 
and Chubb, for Delta Services, Inc. 

<1. Opinion of Counsel - Barrett, Smith, Schapiro, 
Simon & Armstrong, for Delta Services, Inc. 

e. Opinion of Counsel - Stephen L. Bernstein, to 
Lewis, Rice, Tucker, Allen & Chubb for Granite 
Capital Corp. 

f. Opinion of Counsel - Stephen L. Bernstein, to 
Chromalloy American Corporation for Granite 
Capital Corp. 

Escrow Agreement Incumbancy Certificate 

F.scrow Agreement 

Kscrow Letter Agruement - Lewis, Rice, Tucker, Allen 
and Chubb 
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20. Utility Easement Agreement 

21. Servitude of Way for Private Roads 

22. Drainage Servitude Agreement 

23. Aqreement Granting Right of First Refusal to Purchase 

24. Joint Use nf Company Canal Agreement 

25. .loint Use of Radio Tower Agreement 

26. Sewerage Easement Aqreement 

27. .loint Use of Parkintj Area Facilities Agreement 

29. Railroad Spur Line Agreement 

29. Agreement Concerning Realty 

30. Computer Service Agreement 

31. Noncompetition Agreement - Delta Services Industries 

32. Noncompetition Letter - Delta Services, Inc. 

33. Transitional Agreement 

34. Aqreement with Respect to the Profit Sharing Plan 

35. Assignment and Assumption Agreement 

36. Co-Venturers, Representations ( Warranties - Delta 
Services, Inc. 

37. Co-Venturers, Representations & Warranties -

Granite Capital Corp. 

38. Certified Resolutions of Clirooalloy Amrrican Corporation 

39. Chromalloy American Cor(>oratlon Certified Pension 

Committee Resolution 

40. Authorization Letter - Delta Services, Inc. 

41. Autlior izat ion Letter - Granite Capital Corp. 
42. Granite Capital Corp. - Assistant Secretary 

Certification 
43. Letter Agreement - Furniture and Fixtures Retained by 

Chromalloy 

44. Recordation Agreement - Chromalloy, First National 
Bank in St. Louis, Bankers Trust Co. and Delta 
Services Industries. 

45. General Release of Leon Toups 

46. Side Letter Agreeaent with Leon Toups regarding the 

Special Consulting Agreeaent 

47. Delta Services Industries' Receipt for Cloaltm'Bshlblts 

48. Federal Trade Commission Exemption Letter 
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